
S O C I A L M E D I A I N T H E W O R K P L A C E

The National Labor Relations Board recently released its third memorandum on social
media policies in the workplace. The board sent a clear message to employers: Protected
employee activity is protected even if it occurs online.
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A s social media use continues to grow and infiltrate
the workplace, myriad legal issues undoubtedly
will follow and present unique challenges for busi-

nesses. This reality continues to capture the attention of
the National Labor Relations Board (the Board), which,
on May 30, 2012, released its third memorandum ad-
dressing social media policies in the workplace. In its
20-page memo, the Board sends a clear message to em-
ployers: Protected employee activity is protected even if
it occurs online.

Highlighting seven cases that were recently before
the Board, the memo cites specific examples of both
lawful and unlawful social media policy language, re-
flecting the increasing need for established guidelines
by which an employer can shape its social media policy
to suit its business needs without exposing itself to
claims of employee rights violations.

When determining the legality of a specific policy
provision, the Board engages in a two-step inquiry.
First, the provision will be found unlawful if it explicitly

restricts National Labor Relations Act (NLRA) Section
7 protected activities.1 Second, if it does not explicitly
restrict Section 7 activities, it will still be found unlaw-
ful if:

s employees would reasonably construe the lan-
guage to prohibit Section 7 activity;

s the rule was promulgated in response to union ac-
tivity; or

s the rule has been applied to restrict the exercise of
Section 7 rights.

Here are three key takeaways from the memo.

1. Avoid Ambiguity
According to the memo, ‘‘Rules that are ambiguous

as to their application to Section 7 activity, and contain
no limiting language or context that would clarify to
employees that the rule does not restrict Section 7
rights, are unlawful.’’ For example, a rule prohibiting
employees from releasing ‘‘confidential information,’’
with no further explanation or examples, will be found
unlawful because an employee could reasonably con-

1 Generally, the NLRA is a federal law whose purpose is to
protect the rights of employees and employers, to encourage
collective bargaining, and to curtail certain private sector labor
and management practices, which can harm the general wel-
fare of workers, businesses and the U.S. economy. Section 7 of
the NLRA provides that:

Employees shall have the right to self-organization, to
form, join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage
in other concerted activities for the purpose of collective bar-
gaining or other mutual aid or protection. . . .
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strue that rule to prohibit them from engaging in pro-
tected Section 7 activity such as disclosing information
about their employer’s labor policies or treatment of
employees.

Here are a few tips to help you avoid ambiguous
rules:

s Be specific. A rule prohibiting employees from re-
leasing ‘‘confidential information’’ must specify exactly
what ‘‘confidential information’’ means in the context
of the rule. (E.g., company trade secrets, client propri-
etary information, etc.)

s Use lists. Rules restricting certain activities, such
as harassment and sabotage, will less likely be con-
strued as restricting protected Section 7 activities if
they contain lists of plainly egregious activities.

s Provide context. The Board often looks to a rule’s
context to determine the rule’s ‘‘reasonableness,’’ so
make sure to include clear explanations with references
to employer-specific scenarios when possible.

2. Stay Away from Section 7 Activities
Any rule that ‘‘would reasonably tend to chill employ-

ees in the exercise of their Section 7 rights’’ (e.g., rights
to self-organize, form, join, or assist labor organiza-
tions) is violative of the NLRA and will be found to be
unlawful. The following are examples of provisions that
explicitly infringe upon employee rights as protected by
Section 7 of the NLRA.

s Provisions explicitly prohibiting employees from
discussing employment terms and conditions with other
employees at home, in the breakroom, or in public
places;

s Provisions explicitly prohibiting employees from
discussing employment terms and conditions with non-
employees, including government officials and mem-
bers of the press;

s Provisions requiring employees to secure permis-
sion from an employer as a precondition to engaging in
Section 7 activities;

s Provisions categorically restricting employees
from posting video or photos containing copyrighted
material (thereby prohibiting, for example, posting im-
ages of picket signs containing the employer’s logo,
which is a protected Section 7 activity).

3. A ‘Savings Clause’ Won’t Save You
The memo cites several instances where an employ-

er’s social media policy was found to be unlawful de-
spite the inclusion of a ‘‘savings clause.’’2 The Board
made the following findings regarding savings clauses
in social media policies:

s A savings clause is not likely to cure ambiguities
in a policy’s overbroad rules.

s Employees will not automatically understand that
protected Section 7 activities are protected by virtue of
a savings clause.

s A savings clause should explain terms like ‘‘con-
certed activities’’ so a layperson can understand what
they mean.

While a savings clause could be a helpful provision to
include, it certainly will not save a policy that is unlaw-
fully overbroad.

Drafting and implementing a defensible employment
policy manual is not as simple as pulling a form off the
internet and changing headings and name references to
conform to one’s business. Policies should reflect the
realities of the business and its industry in general, con-
form to the employer’s needs and expectations, and rec-
ognize employee rights and protections. A thorough,
well thought out employment policy that reflects the re-
alities of one’s business will go a long way to prevent-
ing future legal problems, particularly as technology ad-
vances and the lines between personal and business use
continue to blur.

2 E.g., ‘‘[Employer’s] Social Media Policy will be adminis-
tered in compliance with applicable laws and regulations (in-
cluding Section 7 of the National Labor Relations Act).’’ See
General Motors, Case 07-CA- 053570.
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